

























































































fraudulent conveyance law. Jevic, the committee, and Jevic's senior secured
creditors reached a settlement agreement that contemplated, inter alia, a
settlement of the fraudulent conveyance lawsuit, payment of administrative
claimsinfull, paymentto unsecuredcreditorsonaproratabasis, and the dismissal
of Jevic's bankruptcy cases. The problem, however, is that the settlement did not
provide for a distribution to truck drivers who had claims against Jevic for
violations of federal and state Worker Adjustment and Retraining Notification
(“WARN") Acts. Under a Chapter 11 plan orin a Chapter 7 liquidation, part of the
truck drivers' judgment would have been a priority wage claim entitled to
payment ahead of general unsecured creditors.

Over the objection of the truck drivers and the United States Trustee, the
bankruptcy court, the United States District Court for the District of Delaware,
and the Third Circuit Court of Appeals permitted the structured dismissal because
it was essentially the better of two bad options. The Circuit Court emphasized
that if a settlement (and, in turn, a settlement that incorporates a structured
dismissal) deviates from the priority scheme of Section 507, the parties must
have “specific and credible grounds to justify the deviation.”” While the Third
Circuit admitted the decision was a "close call,” ultimately, the Court held that
under these facts, the bankruptcy court was justified in approving the structured
dismissal because it was the “least bad alternative."?

The firstissue before the Supreme Court was whether the truck driver Petitioners
had standing to challenge the structured dismissal. The Respondents argued that
the truck driver Petitioners lacked standing to challenge the structured dismissal
because they did not suffer an injury that could be redressed. Whether or not
the structured dismissal was granted, they argued, the truck drivers were unlikely
to recover on their judgment—the estate simply did not have enough funds to
provide them a recovery.

The Court disagreed and found that the truck drivers were deprived of arecovery
in the settlement and could possibly recover a portion of their judgment if the
structured dismissal was overturned. Thus, the Court found that they had
standing to challenge the structured dismissal.

In determining the second issue before the Court, the structured dismissal issue,
the Court continued its recent practice of leaning strongly towards the plain
meaning rule of statutory construction when interpreting the Bankruptcy Code.
Citing Justice Scalia’s oft-quoted tenet that "Congress . . . does not, one might
say, hide elephants in mouseholes," the Court concluded that Section 349(b)'s
allowance of a deviation from a return to the prepetition status quo after a
dismissal “for cause” simply does not contemplate a final disposition of a
bankruptcy case thatviolates the Code's priority scheme. Had Congress intended
to allow such a result, the Court reasoned that Congress would have made such
an intent clear.

As a relief to many practitioners, the Court distinguished first-day wage orders
and critical vendor orders. Unlike structured dismissals, wage orders and critical
vendor orders do not result in a final disposition of a bankruptcy case.

*In re Jevic Holding Corp., 787 F.3d 173, 184 (3d Cir. 2015), as amended (Aug. 18, 2015), cert.
granted sub nom. Czyzewski v. Jevic Holding Corp., 136 S. Ct. 2541 (2016}, and rev'd and
remanded sub nom. Czyzewsldi v. Jevic Holding Corp., No. 15-649, 2017 WL 1066259 (U.S. Mar.
22,2017) (internal quotation marks omitted).

*Id. at 184, 185.

“Whitman v. Am. Trucking Associations, 531 U.S. 457, 468 (2001).






day the application is made;

(iv) new section 211C provides that the moratorium may also be extended to
subsidiaries which, amongst others, play a 'necessary and integral role in the
compromise or arrangement’, and where an action being taken against the
subsidiary will frustrate the compromise or arrangement for the company; and

(v)new section 211C(5)(b) provides that the Court has the power to make ‘world-
wide’ moratorium orders to apply to any person within Singapore’s jurisdiction,
regardless of whether the act takes place in Singapore or elsewhere.

The Singapore Court is also empowered to make orders notwithstanding
opposition from certain creditors to better support the scheme of arrangement
in appropriate circumstances. In this regard:

(i) the new section 211E enables the Court to grant new financing priority over
other creditors' claims to assist with the restructuring of the company, including
amongst others, granting super priority over preferential debts, subject to certain
safeguards which will ensure that existing secured creditors are not unfairly
prejudiced; and

(ii) the new section 211H enables the Court to approve a scheme even if a class
of creditors opposes the scheme, if such creditors will not be unfairly prejudiced
by the same.

Judicial Management

The insertion of the definition for "company" in the new section 227AA extends
the application of Part VIIIA (Judicial Management), a course of action currently
only available to companies incorporated in Singapore, to unregistered/foreign
companies.

Winding up of a foreign company

The inclusion of new sub-section 351(d) adds an additional circumstance in
which a foreign company may be wound up: if the Court is of the opinion that
the foreign company has a "substantial connection" with Singapore taking into
account the presence of one or more factors specified.

In addition, the amendments to section 377 abolish the ring-fencing rule in the
winding up of foreign companies, although the rule will be retained for banks,
insurance companies and other specific financial institutions.

Cross-border Insolvency

Singapore will be adopting the UNCITRAL Model Law on Cross Border Insolvency
(*“Model Law"”). The Model Law (with certain modifications for application in
Singapore) is set out in the 10th Schedule of the Act.

With the incorporation of the Model Law, the following benefits and reliefs are
now available:

(i) Articles 9 and 15 allow foreign representatives and creditors to apply directly



to the Singapore Courts for the recognition of a foreign insolvency proceeding
upon satisfaction of simplified proof requirements;

(ii) Article 19 provides that the Court can grant interim relief upon request by
the foreign representative until such time that the main application is decided
upon; although such requests may be refused if the relief sought would interfere
with the administration of a foreign main proceeding. The interim relief available
includes staying execution against the debtor's property; and entrusting the
administration or realisation of all or part of the debtor's property located in
Singapore to the foreign representative, inorder to protectand preserve the value
of property that, by its nature or because of other circumstances, is perishable,
susceptible to devaluation or otherwise in jeopardy;

(iii) Articles 28 to 30 makes provisions for dealing with concurrent insolvency
proceedings so as to achieve consistency in the decisions made across
jurisdictions;

(iv) Articles 25 to 27 authorize the local courts and local insolvency
representatives to co-operate and communicate directly with foreign courts and
foreign insolvency representatives.

In line with the provisions in Articles 25 to 27 of the Model Law, the courts in
Singapore have recently adopted detailed guidelines from the JIN with the
objective of facilitating more effective communication between courts which are
dealing with concurrent proceedingsinvariousjurisdictions, as elaborated below.

2. JIN Guidelines

On 1 February 2017, the courts in Singapore and Delaware, USA became the first
two courts to adopt the guidelines from the JIN (comprising of judges from
Australia, Bermuda, British Virgin Islands, Canada, Cayman Islands, England &
Wales, Singapore and USA). It is anticipated that other countries including
Australia, England and Wales will join in on the pioneering move.

The JIN Guidelines are the first set of guidelines developed by insolvency judges
to promote cooperation and communication between courts from various
jurisdictions when they are faced with two or more proceedings on the same
subject across the globe. They are meant only to supplement the procedural rules
of the courts and do not have any effect on the substantive laws.

There are 14 guidelines set out under four main headings. These are summarily
set out as follows:

(i) Adoption & Interpretation - Guidelines 1 to 6 provide how the courts may
apply and interpret the JIN Guidelines, as well as the objectives they seek to
achieve.

(ii) Communication between Courts — Guidelines 7 to 9 provide for specific
methods of communication between the courts and how such communications
are to be recorded and when they may be circulated.

(iii) Appearance in Court — Guidelines 10 and 11 provide that one court may
authorize a party/person to appear before and be heard by the foreign court, with






Be yourself, but your “business self.” If your personal style is open and non-
confrontational, go with it. If you are more direct and aggressive, fine. But
remember that when at work and in management (no matter how big or small the
office), putting your professional persona forward is critical. Many of the articles
| surveyed cautioned women to avoid oversharing in the name of being liked or
being the "cool boss” because it reduces structure, blurs boundaries, and
ultimately undermines authority. If boundaries are blurred or eroded altogether,
it can be more offensive to the women you manage when assessments or
constructive criticism must be delivered. For this reason, the goal | set for myself
is to be more purposefulin my management approach by setting expectations and
establishing boundaries. In other words, stay approachable, but set high
expectations, and try not to overshare.

Create a collaborative environment, but be the boss. | am a relational person,
and | prefer (and hopefully invite) collaboration. A potential danger for women
managers is being overly collaborative, or giving individuals on your team too
muchinput. In doing so, when decisions have to be made, they are made too slowly
orinaway that breeds resentmentif a manager’s decision differs from the group’s
suggestion. Part of leading, however, is making the decision of what input to accept
and what to reject. The takeaway for me is to build on the prior tip of setting
boundaries and expectations, and encourage the team to collaborate, while also
making clear upfront that |, as the manager, will make the final decision and
collaboration is not always possible. | also endeavor to provide encouragement to
my team and the opportunity collaborate in a more informed and happier
environment.

Part of leading is failing. Taking responsibility for the actions of the team can be
daunting, but is a fact of management. As part of the "boss lady” job description,
one author suggests that developing a process for decision making (and sticking
to it) is a good first step in owning your role as leader. In that way, you can invite
collaboration and then filter that collaboration through your process to make the
final decision. With or without collaboration, if it turns out the final decision you
make needs to be adjusted or falls flat, learn from the experience and move on.
One of the tips that most resonated with me on this topic was that women are
often raised to believe in the fallacy that one big mistake can ruin your life, and
thus lead with the weight of this fear. Until | read the words, | did not realize | had
such afear, butldo.lam challenging myself to reframe the issue in my mind. There
is not a risk of one big mistake, rather an opportunity for learning and, potentially,
for hitting something out of the park along the way, if we free ourselves from our
fear of failure.

In closing, | invite all women in management positions and those women who
endeavor to attain a leadership position to take the time to think about what your
management style is and how to maximize your skills in order to generate
maximum results. Investing in developing better management skills so that you
can more effectively invest in and rely on others is something |, for one, hope will
mean women managing women will become “the thing" to achieve rather than "a
thing” to be addressed.
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